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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
| ssued to: WIIlie BURRUS ( REDACTED)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2517
W1 lie BURRUS

Thi s appeal has been taken in accordance with 46 U S. C. SS7702
and 46 CFR SS5. 701, 5.607.

By an order dated 7 August 1987, an Adm nistrative Law Judge of
the United States Coast Guard at Norfolk, Virginia, revoked Appellant's
Merchant Mariner's Docunment upon finding proved the charge of
m sconduct. The specification supporting the charge of m sconduct
al |l eged that Appellant, while serving under the authority of his
above- capti oned docunent aboard the USNS ALTAIR, did, while the vessel
was at anchor on 6 April 1987, wongfully assault and batter a nenber
of the crewwth his fists and a broken pl ate.

The hearing was held at Norfolk, Virginia, on 5 May 1987.

Appel | ant appeared pro se at the hearing and entered a
response of deny to the charge and specification. The Investigating
O ficer presented seven exhibits which were admtted into evidence and
produced the testinony of seven wi tnesses. Appellant testified in his
own behal f.

The order revoking appellant's docunent was issued in witing by
the Adm nistrative Law Judge on 6 May 1987. The record does not
i ndi cate when the order was served on appellant. However, Appellant's
Noti ce of Appeal, Addendum and Brief, and Request for Transcript were
received by the Admi nistrative Law Judge on 1 June, 1987. Appellant's
request for an extension of tinme in which to file a brief and second
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request for a transcript were received by the Adm nistrative Law Judge
on 29 June, 1987, and the record indicates that the Decision and O der
was served on appellant on that date.

On 26 July 1987, the Chief, Marine Investigation Division (GM)
directed the Investigating Oficers to prepare and forward a hearing
transcript to Appellant, at governnment expense. A review of the
entire record shows no evidence that a transcript was ever provided to
Appel I ant as directed.

On 24 Cctober 1990, Appellant's appeal was again forwarded to the
Chief, Maritinme and International Law Division (GLM) wth a request
that it be term nated because Appellant failed to perfect his appeal.
Term nation, however, could not be effected due to the absence of the
transcript of the proceedings. Accordingly, this matter is properly
before the Commandant for review

FI NDI NGS OF FACT

Except to find that there was jurisdiction in this case, the
findings of fact need not be di scussed.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Admi nistrative Law Judge. Due to the disposition of this case, the
bases of appeal need not be consi dered.

Appear ance: Appellant, pro se.

OPI NI ON

Under 46 C.F.R 5.703(c), when a transcript is requested by the
appel l ant, the appellant has until 60 days after receipt of the
transcript in which to file his appeal. Under this regul ation,
Appel l ant has not failed to perfect his appeal because he was never
provi ded a copy of the transcript, as requested.

The regul ati ons governi ng these proceedings state that "[t] he
hearing transcript, together with all papers and exhibits filed, shal
constitute the record for decision on appeal.”

46 C.F. R 5.701(b). Were drawings that forned the basis of
conflicting testinony were omtted fromthe record and thus provided
grounds for dism ssal of the charge and specifications on appeal, it
was held that "[o]l]m ssions froma record of hearing of a substanti al
nature, which relate to significant matters in the proceeding,
effectively preclude neani ngful review " Appeal Decision 2453

(WEDGEWORTH). Like the drawings in that case, the absence of a
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transcript in this case is an om ssion of a "substantial nature.” "In
the absence of the transcript of the hearing, there is no sufficient

| egal basis upon which to affirmthe findings and order of the

Adm ni strative Law Judge." Appeal Decision 2399 (LANCASTER); Appea

Deci si on 2394 ( ANTUNEZ) .

In a case where a transcript was not received by the Appellant
until nore than a year and a half after his request, it was held that
"[t]he failure to provide Appellant with his requested transcript in a
reasonable tinme requires me to nullify the proceedings in this case,
whatever the nerits of the matter may be." Appeal Decision 1835

( MURRAY) .

In the case herein, the preparation and transmttal of the
transcript was ordered over two years ago. The absence of the
transcript, under these circunstances, is inexplicable and
i nexcusabl e.

CONCLUSI ON

Because effective appellate review is inpossible based on this
record, and because Appellant was not provided with a copy of the
transcript as he requested, and as ordered, the charge and
specification nust be dism ssed and the Adm nistrative Law Judge's
order vacat ed.

ORDER
The decision and order of the Adm nistrative Law Judge dated 7

August 1987 at Norfolk, Virginia is VACATED. The charge is DI SM SSED
wi th prejudice.

IS/
MARTI N H. DANI ELL
Vice Admral, U S. Coast Cuard
Acti ng Commandant
Signed at Washington, D.C. this 6th day of February, 1991.

*xxx%  END OF DECI SI ON NO. 2517  *****
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